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ARGUMENT : 


I. 


THE JURY SHOULD NOT HAVE BEEN ALLOWED TO DRAW ANY INFERENCE 
OF GUILT FROM THE APPELLANT'S POSSESSION OF AN AUTOMOBILE 


STOLEN SIX MONTHS EARLIER. 


THE CHARGE IN COUNT I (INTERSTATE TRANSPORTATION OF A STOLEN 
MOTOR VEHICLE) COULD ONLY HAVE BEEN PROVED THROUGH THE IN- 
FERENCE OF GUILT DERIVED FROM THE POSSESSION OF STOLEN 
PROPERTY AND THEREFORE THIS CONVICTION SHOULD BE REVERSED. 


THE ELEMENT OF INTENT OR GUILTY KNOWLEDGE IN COUNT II 
(UNAUTHORIZED USE OF A VEHICLE) MAY NOT BE PROVED BY USE 
ALONE WHEN THE AUTOMOBILE WAS STOLEN SIX MONTHS EARLIER. 


| 
§HE TRIAL JUDGE DID NOT ADEQUATELY EXPLAIN TO THE JURY 
THEIR FUNCTION IN DETERMINING WHETHER THE APPELLANT HAD 
POSSESSION OF THE AUTOMOBILE "RECENTLY" AFTER IT HAD BEEN 
STOLEN. 


EVEN IF THE ONLY ERROR IS IN COUNT I (INTERSTATE TRANS — 
PORTATION OF A STOLEN MOTOR VEHICLE) THE ENTIRE JUDGMENT 
SHOULD BE REVERSED DESPITE HIRABAYASHI. 


A. The Entire Judgment Should Be Reversed Despite 
Hirabayashi As The Error In Count I Prejudiced The 
Jury In Its Consideration Of Count II. 


B. The Entire Judgment Should Be Reversed Despite 
Hirabayashi As The Rationale Of Hirabayashi 
Cannot Apply Where The Appellant May Later Be 
Subject To Habitual Offender Treatment. 


CONCLUSION ..--+-+++*-*+ ee ° 


QUESTIONS PRESENTED 


Whether the jury should have been allowed to draw 


any inference of guilt from the appellant's possession of an 


automobile stolen six months earlier. 


Whether the trial judge adequately explained to the 
jury their function in determining whether the possession was 
"recently" after it had been stolen. | 

Whether even if the element of guilty knowledge in 
Count II (unauthorized use of a vehicle) may be proved By 
use alone, the error in Count I (interstate transportation of 


a stolen motor vehicle) so prejudiced the jury that the entire 


judgment must be reversed. 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,763 


CLAUDE C. SCOTT, JR., 


Appellant 


UNITED STATES OF AMERICA, 


APPEAL FROM A JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 
The appellant, Claude C. Scott, Jr., was tried and 
convicted in the United States District Court for the Dis- 
trict of Columbia of interstate transportation of a stolen 
motor vehicle, in violation of 18 U.S.C. 2312, and un- 


authorized use of a motor vehicle, in violation of D. C. 


Code § 22-2204. The judgment of conviction was entered on 


October 11, 1965. This Court has jurisdiction upon appeal 
to review the judgment of the District Court by reason of 


28 U.S.C. § 1291. 


STATEMENT OF THE CASE 


It was stipulated at the trial of the present case 


and entered into the record that on May 28, 1964, a 1963 Dodge 
Dart automobiles white in color, bearing Virginia tags A38-415, 
serial No. 7136196345, was owned by Ernest Redeye of Richmond, 
Virginia. It was also stipulated that on that date the automo— 
bile was in the custody of Mr. Redeye’s daughter, Patricia 
Redeye, and that on that date she went to a funeral at the 
Bliley Funeral Home in Richmond, Virginia. It was also stipu- 
lated that she turned the car over to attendants of that 
funeral home, that the attendants placed the car in the funeral 


line in preparation for the funeral procession, leaving the key 


in the ignition. It was stipulated that the attendants left 


the car momentarily and when they returned that the car was 


gone (Tr. 5,6) 

It was likewise stipulated that neither Ernest 
Redeye nor Patricia Redeye lmows the appellant, Claude c. 
Scott, Jr. nor did either one of them give him permission to 
use this automobile at any time either in the State of virginia 


or the District of Columbia (Tr. 5,6). 
| 
Officer Cyrus G. McLaughlin of the Metropolitan Police 
Department testified at the trial that approximately six months 


after the automobile disappeared at about 3:30 p.m. on 
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November 25, 1964, he stopped a white 1963 Dodge Dart automobile 
at 14th and E Streets, Northeast for travelling at an unreason- 
able speed (Tr. 7,8). He identified the appellant, Claude C. 
Scott, Jr., as the driver of that automobile (Tr. 8) Officer 
McLaughlin testified that Mr. Scott took from the glove compart- 
ment and handed to him a 1964 Virginia registration for a 1963 
Dodge Dart bearing the Virginia license A38-415 (Tr. 9); he also 
said that he examined!the serial number of the automobile and 
found it to be 7136196345 (Tr. 10,11). The Officer said Mr. 
Scott told him his operator's permit was in some clothing in 
the trun. Mr. Scott: began “cussinc" the officer "when the 
school kids were coming out of the school" and thus was placed 
under arrest for disorderly conduct; he was later ticketed for a 
traffic violation. (Tr- 13) 

Mr. Scott testified that he had no recollection of the 
period from November, 1963, to November, 1964 (Tr. 84,93,94). 
He stated that he could not recall anything that happened on the 


day of his arrest and that he did not know Officer McLaughlin. 


He testified that he did not recall being seated in a vehicle on 


that date or driving a vehicle of any description on that date 
(fr. 79,80). 
The case came on for trial by jury on August 10, 11 


and 12, 1955. The appellant, Clavde C. Scott, Jr. was convicted 


of unauthorized use of a vehicle, D.C.C. § 22-2204 and inter- 


state transportation of a stolen motor vehicle, 18 U.S.C. 


§ 2312 in Criminal No. 117-65 and was sentenced for a period 


of one (1) to three (3) years on each count, said sentences 


to run concurrently. 


STATUTES INVOLVED 


District of Columbia Code § 22-2204 (1961): Unauthorized 
Use of Vehicle 


Any person who, without the consent of the owner, 
shall take, use, operate, or remove, or cause to 
be taken, used, operated, or removed from a garage, 
stable, or other building, or from any place or 
locality on a public or private highway, park, 
parkway, street, lot, field, inclosure, or space, 
an automobile or motor vehicle, and operate ox 
drive or cause the same to be operated or driven 
for his own profit, use, or purpose shall be 
punished by a fine not exceeding one thousand 
aollars or imprisonment not exceeding five years, 
or both such fine and imprisonment. 


Title 18 United States Code § 2312: Transportation of 


Stolen Vehicles 


Whoever transports in interstate or foreign 
commerce a motor vehicle or aircraft, knowing 
the same to have been stolen, shall be fined 
not more than $5,000 or imprisoned not more 
than five years or both. 


STATEMENT OF POINTS 


I. ! 


THE JURY SHOULD NOT HAVE BEEN ALLOWED TO DRAW ANY INFERENCE 
OF GUILT FROM THE APPELLANT'S POSSESSION OF AN RENE N ESE 
STOLEN SIX MONTHS EARLIER. 


It. 


THE CHARGE IN COUNT I (INTERSTATE TRANSPORTATION OF A STOLEN 
MOTOR VEHICLE) COULD ONLY HAVE BEEN PROVED THROUGH THE IN- 
FERENCE OF GUILT DERIVED FROM THE POSSESSION OF STOLEN 
PROPERTY AND THEREFORE THIS CONVICTION SHOULD BE REVERSED. 


III. 
| 
THE ELEMENT OF INTENT OR GUILTY KNOWLEDGE IN COUNT II (UN- 
AUTHORIZED USE OF A VEHICLE) MAY NOT BE PROVED BY USE ALONE 


WHEN THE AUTOMOBILE WAS STOLEN SIX MONTHS EARLIER. 


IV. 


THE TRIAL JUDGE DID NOT ADEQUATELY EXPLAIN TO THE JURY THEIR 
FUNCTION IN DETERMINING WHETHER THE APPELLANT HAD POSSESSION 
OF THE AUTOMOBILE "RECENTLY" AFTER IT HAD BEEN STOLEN. 


Ve 
EVEN IF THE ONLY ERROR IS IN COUNT I (INTERSTATE TRANS PORTA- 
TION OF A STOLEN MOTOR VEHICLE) THE ENTIRE JUDGMENT SHOULD BE 
REVERSED DESPITE HIRABAYASHI. 
A. The Entire Judgment Should Be Reversed Despite 
Hirabayashi As The Error In Count I Prejudiced The 
Jury In Its Consideration of Count II. 
| 
The Entire Judgment Should Be Reversed Despite 
Hirabayashi As The Rationale Of Hirabayashi Cannot 
Apply Where The Appellant May Later Be Sabsect to 
Habitual Offender Treatinent. 
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SUMMARY OF THE ARGUMENT. 


The jury should not have been allowed to draw any in- 


ference of guilt from the appellant's possession of an automo- 


bile stolen six months earlier. In order to afford any basis 


for an inference of guilt on the point of the possessor of 
stolen property, the property must be found in his possession 
"recently" after the theft. Tractenberg v. United States, 53 
App. D.C. 396 (1923). In most cases in this jurisdiction the 
period of time held to be "recent" was only a matter of days. 
The longest amount of time was two months; no case approached 
a lapse of six months. 

Three of the four elements of the government's case 
on Count I (interstate transportation of a stolen motor 
vehicle) were based entirely on the inference from this 
possession. The element of guilty knowledge in Count II (un-- 
authorized use of a vehicle) may not be proved by use alone 
when the automobile was stolen six months earlier; there is 
nothing else in the record to indicate that the appellant had 
the requisite guilty knowledge. There is a failure of proof, 
therefore, in both counts. 

The trial judge did not adequately explain to the jury 
their function in determining whether the appellant was in 


possession of the automobile "recently" after it had been 
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stolen. The jury should have been instructed that before they 


could draw any inference of guilt from the possession of the 


stolen property they must first find that it was "recently" 


stolen. 

Even if the Court finds that the element of guilty 
knowledge under Count II (unauthorized use of a vehicle); may 
be proved by mere use, the entire judgment may still be re- 
versed despite Hirabayashi v. United States, 320 U-S. 81 (1943) 
as the error in Count I (interstate transportation of a) 
stolen motor vehicle) prejudiced the jury in its Cone ieeatron 
of Count II. Smith v. United States, 118 U.S. App. D.C.235 
(1964). Given the error in Count I, the entire judgment may 
also be reversed as the rationale of Hirabayashi does not apply 


in the present case. 


ARGUMENT 
I 


THE JURY SHOULD NOT HAVE BEEN ALLOWED TO 
DRAW ANY INFERENCE OF GUILT FROM THE 
APPELLANT'S POSSESSION OF AN AUTOMOBILE 
STOLEN SIX MONTHS EARLIER. 


The first count of the indictment charged the 
appellant with a violation of Title 18 U.S.Code § 2312, 
interstate transportation of a stolen motor vehicle. The 
first count read: 


"On or about May 238, 1964, Claude C. 
Scott transported in interstate commerce 
from the State of Virginia to the Dis- 
trict of Columbia a certain motor vehicle, 
property of Ernest L. Redeye, well- 
*nowing that the said motor vehicle had 
been theretofore stolen." (fr. 134,135) 


The second count of the indictment charged the 


appellant with 2 violation of Title 22 D.c.Code § 2204, wuw- 


authorized use of a motor vehicle. The second count read: 


"Commencing on or about May 28, 1964, 
and continuing to on or about November 25, 
1964, within the District of Columbia 
Claude C. Scott, feloniously did take, use, 
operate and remove one certain automobile, 
the property of Ernest L. Redeye, and in 
the custody of Patricia L. Redeye from a 
certain space and did operate and drive 
said automobile for his own profit, use 
and purpose, without the consent of Ernest 
L. Redeye, the owner of said automobile, 
and without the consent of Patricia L. 
Redeye." (Tr. 137) 


The trial counsel stipulated as to two of the 
elements of these offenses, that is, that the owner of the 
vehicle was Ernest L. Redeye and that the appellant did not 
have permission of Ernest L. Redeye to use the vehicle. ‘The 
police officer testified with regard to a third element that 
he observed appellant driving the stolen vehicle in the bis- 
trict of Columbia and placed him under arrest (Tr. 7,8,9,10, 
11,12). 

The automobile disappeared on May 28, 1964; the 
automobile was found in the possession of the appellant on 
November 25, 1964 (Tr. 5,7). This amounts to a time lapse 
of approximately six months. The trial judge gave an in- 
struction to the jury on the inference to be drawn from the 


recent possession of stolen property on both Count I (inter- 


state transportation of a stolen motor vehicle) and Count IT 


(unauthorized use of a vehicle) (Tr. 136,139). 

In order to afford any basis for an inference of 
guilt on the part of the possessor of stolen property, the 
property must be found in his possession “recently” after the 
theft. Tractenberg v- United States, 53 App. D.C. 396 (1923). 
It is generally held that the possession of the stolen 
property by the defendant soon after the commission of the 


alleged crime is merely an evidentiary fact tending to 


establish guilt which should be considered in connection with 
all the facts and circumstances disclosed by the evidence. 


Epps v. United States, 81 U. S. App. D.C. 244 (1946). The 


rule is that the unexplained possession of goods lately 


stolen permits, but does not require, the inference that the 
possessor was the thief even though there was no direct evi~ 
dence of the larceny. Travers v. United States, 118 U. S. 
App. D.C. 275 (1964). 

In Travers v. United States, supra, the Court held 
that in prosecutions of interstate theft of a motor vehicle 
that there are in fact two inferences which may be drawn, 
one upon the other. The Court said “under the decided cases, 
unexplained possession of a stolen motor vehicle justifies 
the inference that the possessor stole it. So, if the defen- 
dant is found in possession in another state, it may also be 
inferred chat he transported the car from the state in which 
he stole -it into the state where he was found in possession." 

In the present case the automobile was stolen on 
May 28, 1964; the appellant was arrested in the automobile 
on November 25, 1964. The only evidence the government pre- 
sented was that he was in possession of the automobile six 
months after it had been stolen. There was no direct evi- 


dence connecting the defendant in any way with the larceny. 
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Six months is too long a period of time to qualify 
as "recently." In most cases in this jurisdiction the; period 
of time held to be “recent” or "lately" was only a matter of 
days. In Tractenberg v. United States, 53 App. D.C. 396 
(1923), two days was held to be recent enough to allow) the 
jury to draw the inference of guilt from the possession of a 
stolen automobile. In Edwards v. United States, 78 U.S. App. 
D.C. 226 (1943) this Court held that one week was recent 
enough to allow the inference to be drawn from recent posses— 
sion of certain tems of stolen clothing. In Epps v. United 
States, S1 U.S. App. D.C. 244 (1946) one day was considered 
recent enough; the stolen property was an automobile. One 
day was also held to be recent enough to allow the inference 
in Gilbert v. United States, 94 U.S. App. D.C. 321 (1954) in 


which a truck and paint sprayer were the stolen items.; In 


Christensen v. United States, 104 U.S. App. D.C. 35 (1958) a 


doctor's bac was the stolen item; three weeks was held to be 
recent enough to allow the jury to draw the inference of guilt 
from possession. In Smith v. United States, 118 U.S. App. 
D.C. 235 (1964) the time lapse amounted to fifteen (15) 
minutes, and the property involved was an automobile; of 
course the Court held this was recent enough possession. In 


Travers v. United States, 118 U.S. App. 276 (1964) the stolen 


property was an automobile; two months was considered recent 
enough. 

In Van Gorder v. United States, 21 F.2d 939 (1927) 
the Eighth Circuit held that eighty-seven days were too long 
to qualify as "recently." The only significant difference 
between the present case and Van Gorder was that the stolen 
items in Van Gorder were keys and the stolen item in the 
present case is an automobile. In Van Gorder as in the 
present case there was no evidence against the defendant ex- 
cept that the stalen property was found in his possession. 
In neither could anyone place the defendant at the scene of 
the crime; he did not live anywhere in the vicinity. The 
Court held that "“eighty-seven days after the alleged theft 
was not so recent a possession under the facts and circum- 


stances of this case as to sustain a finding of either guilty 


knowledge of the defendant that the keys were stolen property 


or of the fact that he was the thief." 

The nature of the goods should also be considered 
in determining whether or not the possession of the stolen 
goods qualifies as “recent." It has been held that if the 
goods are light and portable, such as coins, bank notes or 
jewelry which pass quickly from hand to hand, possession a 


few days after the theft might not as a matter of law be 


"recent." Davis v. State, 50 Miss. 86 (1874); State v. Castor, 


93 Mo. 242 (1887); People v. Saul, 188 App. Div. 25, 176 N.Y.S. 
353, (1919). The automobile in the present case may not 
“qualify as light, but it certainly is portable. An automobile 
could change hands many times in the course of six months; it 

is a very common commodity. Given the nature of the property 
and the six months lapse of time this cannot constitute 


"recent" possession. 


Ir 


THE CHARGE IN COUNT I (INTERSTATE TRANSPORTATION 
OF A STOLEN MOTOR VEHICLE) COULD ONLY HAVE BEEN 
PROVED THROUGH. NC ERIVED FRO 

5 0 
THIS CONVICTION SHOULD BE REVERSED. 


ee eee eee 


The government’ presented no evidence on Count I (T. 18, 


U.S.C. § 2312) (interstate transportation of a stolen motor 


vehicle) other than the stipulations. Three of the four ele- 
ments of the government's case were based entirely on the in- 
ference to be drawn from the possession of "recently" stolen 
property, that is, the inference on the inference. Travers v. 
United States, supra.’ There was no testimony to show that the 
appellant transported or caused the automobile to be transported 
across a state line, or that the appellant knew the automobile 
was stolen or that the appellant had the specific intent to de- 
prive the owner of the rights and benefits of ownership. Only 
one of the elements of this charge, that the motor vehicle had 
been stolen, can be proved without the use of this inference. 

As outlined above, six months is too long to allow the 
jury to infer that the possession is "recent". Even if it were 
not too long, the trial judge, as will be demonstrated below, 
did not adequately explain the inference to the jury. Since all 
but one of the elements of this charge are based upon this in- 
ference, the conviction under this count must be reversed. 
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ARGUMENT 


III 


THE ELEMENT OF INTENT OR GUILTY KNOWLEDGE IN COUNT It 
(UNAUTHORIZED USE OF A VEHICLE) MAY NOT BE PROVED BY 


USE ALONE WHEN THE AUTOMOBILE WAS STOLEN SIX MONTHS 
EARLIER. 


On Count II (D.C.cC. §22-2204) (unauthorized use of fa vehicle) 

the eeieincions and the testimony of the police officer were 

the only evidence that the government presented. The officer 
testified that when he stopped the automobile the appellant was 
operating it; this constitutes proof of use, one of the elements 
(fr. 9). The elements of ownership and the appellant's lack of 
authority to use the vehicle were met by stipulation. The 

proof, however, of the element of guilty knowledge or intent 
could only be deduced from his possession of the stolen vehicle. 
There was no evidence to show that the appellant knew he had 


no authority to use the vehicle or that he knew it was stolen. 


The appellant testified that he could not remember anything 


about the period of time in question. 

The trial judge instructed the jury that "intent may be 
deduced from the facts and circumstances surrounding the act." 
(Tr. 139). He followed this instruction with another instruction 
on the inference to be drawn from the recent possession of 


stolen property (Tr. 139). The question of whether the 


possession was “recent” was one of the facts and circumstances 
that should have been’ considered by the jury in determining 
whether appellant had the requisite guilty knowledge or intent. 


In giving the "recent" possession instruction the trial judge 


recognized that the six months lapse of time was relevant to 


the question of guilty knowledge. The judge did not, however, 


adequately explain this to the jury, as will be demonstrated 
below. 

Mere use six months after the automobile was stolen cannot 
be the basis of proof of guilty knowledge. Given the lapse of 
time the mere use of the automobile loses all of its probative 
value with regard to guilty knowledge. If indeed this lapse 
is a fact to be considered, it can only work to the appellant's 
advantage. There must then be some other proof, some other 
indication that the appellant had the requisite criminal intent. 
The officer's testimony is relevant to this determination, but 
all that it adds is that he stopped the automobile because 
it was proceeding at an unreasonable speed, that the appellant 
asked what he was being charged with, and that he cursed the 
officer at a time when children were coming out of school. 

(tr. 8, 9, 13). The appellant's testimony is also relevant, but 
he did not remember anything about any of the events. (Tr. 79). 
In the light of the time lapse of six months guilty knowledge 


carnot be deduced from these facts and circumstances. 
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IV 


THE TRIAL JUDGE DID NOT ADEQUATELY EXPLAIN TO THE ; 
JURY THEIR FUNCTION IN DETERMINING WHETHER THE 


APPELLANT HAD POSSESSION OF THE AUTOMOBILE 
"RECENTLY" AFTER IT HAD BEEN STOLEN. 


On Count I the trial judge instructed the jury: 


"If you find that this defendant was in 
possession of the automobile, the property 
of Ernest L. Redeye, and that the automobile 
had been recently stolen, and it had been 
stolen in Virginia, and you further find it 
to be in the District of Columbia, and you 
further find that it was in fact being driven 
by this defendant, then you may, if you see fit 
to do so, infer that this defendant is guilty 
of the offense with which he is charged. Un- 
less you find that his possession of the vehicle 
in question and on the date in question and under 
the circumstances stated has been explained to 
your satisfaction. 


The Court states to you that you are not 
required to so infer from the facts but you may 
infer, unless he has explained or the defense 
has explained to your satisfaction the posses— 
sion by the defendant in the District of Columbia 
on the date in question. 


You are further instructed that the longer 
the interval between the stealing and the de- 
fendant being found in possession the weaker the 
inference of guilt from possession of the stolen 
automobile." (Tr. 136). 


On Count II the trial judge instructed the jury: 


“Now, you are further instructed that if 
you find this defendant was in possession of the 
automobile in question in the District of Columbia, 
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and that the vehicle had been stolen recently, and 
if you further find that it was in fact being 
operated or was possessed by this defendant, then 
you may infer that the defendant is guilty of the 
offense charged in Count II unless you find that 
his possession of the vehicle on the date and 
under the circumstances in question has been 
explained to your satisfaction. 


Now the Court states to you that you are not 
required to make any such inference but you may, 

if the defendant's possession of the recently 

stolen property has not been explained to your 

satisfaction. 

Again you are further instructed that the 

longer the interval between the stealing and 

the defendant's being found in possession the 

weaker the inference of guilt and possession of 

the stolen property. (Tr. 139, 140). 

The trial court did not adequately define the term 
“recently stolen" in either charge. The court did not explain 
to the jury that they must determine whether it was recently 
stolen, as well as whether it was stolen. In Travers v. 
United States, 118 U.S. App. D.C. 276, 335 F.2d 698 (1965) the 
trial judge "left it to the jury to determine whether Travers’ 
possession two months after the theft was "shortly after’ the 


car was stolen." In'the present case the trial judge did not 


point out that this was an issue. The instruction as it was 


given may well have led the jury to believe that they were only 


to determine whether’ the automobile had been stolen. The court 
did use the adverb "recently" but did not explain that this was 


a separate issue. 


The trial judge did tell the jury that they were not 


required to draw the inference of guilt from the possession 
of stolen goods, and that "the longer the interval between 
the stealing and the defendant being found in possession the 
weaker the inference of guilt from the possession of the 
stolen automobile." However, the trial court also should have 
explained that it was for the jury "to determine on the’ basis 
of all the facts and circumstances whether the property was 
recently stolen." Criminal Jury Instructions For the District 
of Columbia, Junior Bar Section, The Bar Association of the 
District of Columbia, Jesse L. Ward., Jr., (1966); United States 
v. Tremont, 351 F.2d 144 (1965). 

In the present case the proof of essential elements of 
both counts is based upon the inference of guilt drawn from 
the "recent" possession of stolen property. This inference, 
however, can come into effect in this case only after the jury 
finds that this six month. lapse constitutes "recent” possession. 
This necessary first step was not made clear to the Sores They 
were not instructed that they were to determine whether this 
possession was "recent;" they were not instructed on how to 
make this determination or even told that the term "recent" 
does not refer to any specific period of time. No reference 
was made at all in the instruction to the dates Svosved or 


to the fact that indeed there was a time lapse of six months. 
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There is at least one link missing in the proof on both 
counts. Absent the inference of guilt drawn from the possession 
of the stolen property, there is no proof under Count I (inter- 
state transportation of a stolen motor vehicle) of intent, 
knowledge that the automobile was stolen or transportation across 
a state line. Similarly under Count II (unauthorized use of 
a vehicle) there is no proof of intent or guilty knowledge. 

The jury cannot, as a matter of logic, draw any inference of 
guilt from possession of recently stolen property without 
first making a finding that the possession is "recent." 

As outlined above a lapse of six months cannot be considered 
"recent" either under these circumstances or as a matter of law, 
and the appellant urges the Court to so rule. Even if the Court 
were to hold that the jury could find this possession to be 
"recent", the trial judge failed to instruct the jury adequately 
on this question. In this case the inference of guilt drawn 
from the possession of recently stolen property cannot come 


into effect. Without this inference there is a failure of 


proof as to essential elements of the crimes charged under both 


counts. 


EVEN IF THE ONLY ERROR IS IN COUNT I (INTERSTATE 
TRANSPORTATION OF A STOLEN MOTOR VEHICLE) THE 
ENTIRE JUDGMENT SHOULD BE REVERSED DESPITE 


HIRABAYASHI . 


A. The Entire Judgment Should Be Reversed Despite 
Hirabayashi As The Error In Count I prejudiced | 
The Jury In Its Consideration Of Count II. 
If the Court finds that six months is too long to con- 
stitute "recent" possession and reverses Count I, but also finds 


that the element of intent or guilty knowledge under Count If 


may be proved by mere use, the entire judgment may still be 


reversed despite Hirabayashi v. U.S. 320 U.S. 81, 63 Sup. Ct. 


1375 (1943). 

In Hirabayashi v. U.S., supra, the Supreme Court held that 
“since the sentences of three months each imposed by the 
District Court on the two counts were ordered to run concurrently, 
it will be unnecessary to consider the questions raised! with 
respect to the first count if we find the conviction on the second 
count for violation of the curfew order must be sustained." 

The rule in this jurisdiction is that Hirabayashi allows 
affirmance only if the jury's consideration of the count in 
which there was no error was not prejudiced by their consideration 


of the count in which there was error. Smith v. U.S., 118 


U.S. App. D.C. 235 (1964). 
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Even if the element of guilty knowledge under Count II 
may be proved by mere use alone the jury was never told that. 
They were instructed on this count on the inference to be drawn 
from recent possession; the intent sacemaetior was followed 
immediately by the inference instruction. (Tr. 139). It 
would be mere speculation to say that this instruction did not 
influence or prejudice the jury. It cannot be said in the face 
of this instruction that the jury decided the intent question 
on the basis of mere use. 


As outlined above six months is too long a period of time 


to permit any inference of guilt from the possession of stolen 


property. As was also outlined above the judge did not adequately 


explain the inference to the jury; he did not tell them that 
in order to draw the’ inference they must first find six months 
to be recent. If the instruction did influence the jury, the 
error in Count I when repeated in Count II led the jury to find 
guilty knowledge from the inference rather than from use. 

Of course it could be argued that the instruction was in- 
tended to work to the benefit of the appellant by pointing 
out that there was ai six months time lapse. As was discussed 
above, however, unless the jury was told that they must first 
find that six months is recent before drawing the inference, 


it works to the appellant's detriment. It would seem to the 
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average juror to be just some sort of short-cut. 

Under Count I the trial judge allowed the jury to draw 
three inferences, i.e., that the appellant knew the automobile 
had been stolen, that he transported or caused it to be trans- 
ported across a state line and that he had the requisite 
criminal intent. After drawing these inferences, to draw the 
inference in Count II, that the appellant had the requisite 
guilty knowledge despite the six month time lapse, must have 
seemed simple indeed. In effect the inferences under Count I 
subsumed the inference under Count II; if the jury drew the 
necessary inferences under Count I, they were required as a 
matter of logic to draw the inference under Count II. In 
erroneously permitting the jury to draw the more obscure: 
inferences under Count I, the judge made the inference under 
Count II seem that much more reasonable. 

mith v. United States, supra, holds in addition that 
the extent to which the jury was influenced in its considera- 
tion of the counts in which there was no error also depends on 
the state of the evidence on those counts. The Court said that 


if the evidence in the errorless counts is overwhelming those 


counts cannot be prejudiced by the error in the other count. 


In the present case the government's only proof consisted 


o£ the stipulations and the officer's testimony that the 
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appellant was using the automobile. As pointed out above 
there was nothing to indicate that the appellant took the 
automobile, that he transported it across a state line, or that 
he knew it was stolen. The government's proof is more accurately 
characterized as incomplete than overwhelming. 
B. The Entire Judgment Should Be Reversed Despite 

Hirabayashi As The Rationale Of Hirabayashi 

Cannot Apply Where The Appellant May Later Be 

Subject to Habitual Offender Treatment. 


The holding in Hirabayashi v. United States, supra, was 


that since the sentences on both counts were ordered to run con- 


currently it was unnecessary to consider the questions raised 


with respect to the count in which error was alleged if the 
conviction on the second count was to be sustained. The rationale 
was that the defendant would not be prejudiced because he would 
have to spend that same amount of time in jail anyway. 

This rationale does not apply in the present case. 
Count I is a separate and distinct crime; it is another con- 
viction on his record. In any of the states with so-called 
"general" recidivism statutes which provide for increased 
punishment for repitition of crime whether or not the earlier 
offense was the same as the later one, the appellant because of 
this conviction may at some time if convicted of another crime 


be subjected to an additional penalty. See People v. 
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Washington, 46 Misc. 24 189, 259 N.y.S. 2d 209 (1965); Bowling 
v. State, 229 Ark. 876, 318 S.W.2d 808 (1958); People v. 
Newport, 18 Misc. 24 319, 188 N.Y.S. 2a 360 (1959); Ex parte 


Lawhon, (Tex. Cr.) 378 $.W.2d 74 (1964); People v. Fitzwater, 


5 Cal. App. 2d 187, 42 P.2d 1044 (1935); State v. O'Dell, 71 


Idaho 64, 225 P.2d 1020 (1950). prejudice would therefore result 


from a conviction in which there was error and which would have 


been reversed if not for Hirabayashi. 


CONCLUSION 


For the reasons presented above the appellant respect- 


fully requests that the conviction below be reversed. 


PAUL K. MURPHY 
Counsel for Appellant — 
(Appointed by this Court) 
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QUESTIONS PRESENTED 


In the opinion of the appellee the following questions 
are presented: 


1) May the inference of guilt which may be drawn 
' from possession of recently stolen property be drawn 
when possession is of an automobile six months after it 
was stolen? 

2) Did the trial court adequately charge the jury with 
respect to the availability of the inference from possession 
of recently stolen property? 
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I. The inference of guilt which may be drawn from pos- 
session of a recently stolen automobile is not pre- 
cluded by the lapse of six months between theft and 
possession 


The trial court adequately instructed the jury in the 
approved manner with respect to the inference it 
might draw from appellant’s possession of the auto- 
mobile stolen six months before 
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FoR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 19,763 


CLAUDE C. SCOTT, JR., APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


After trial to a jury on August 10-12, 1965, appellant 
was convicted of interstate transportation of a stolen 
motor vehicle (18 U.S.C. § 2812) and unauthorized use of 
a motor vehicle (22 D.C. Code, § 2204), both counts of an 
indictment filed the previous February 8. He was sen- 
tenced to concurrent terms of one to three years in prison. 

The record shows that appellant and the government 
stipulated that a white 1963 Dodge Dart automobile, 
while in the custody of the owner’s daughter, had been 
stolen on May 28, 1964, when it was left momentarily 


(1) 
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unattended by the attendants of a funeral home in Rich- 
mond, Virginia. The identification of the owner, the 
Richmond, Virginia address at which he and his daughter 
lived, the serial number of the car, and its Virginia li- 
cense tag number were also stipulated, as well as the fact 
that neither father nor daughter knew appellant or had 
given him permission to use the car. (Tr. 5-6.) 

Pvt. Cyrus G. McLaughlin of the Metropolitan Police 
Department identified appellant as the man who was driv- 
ing the same white 1963 Dodge Dart automobile he had 
stopped in the District of Columbia for speeding at 3:30 
p.m., November 25, 1964 (Tr. 7-9). Though the car bore 
current North Carolina license plates, appellant produced 
a Virginia registration from the glove compartment with 
a number which conformed to the number of the li- 
cense tags described in the stipulation (Tr. 9-10). The 
serial number of the car also conformed to that described 
in the stipulation. And a subsequent teletype check made 
at the precinct described the North Carolina tags as be- 
longing on a 1963 Ford. (Tr. 10-11.) Appellant was 
arrested for disorderly conduct and later given a traffic 
ticket. But the car, though subsequently recovered, had 
left the scene, apparently driven by the other occupant, 
when the officer returned from taking appellant to the 
police call box. (Tr. 11-13.) 

Officer McLaughlin testified on rebuttal that although 
appellant had “cussed” him on the street in front of school 
children leaving school, he had talked coherently, an- 
swered relevantly, had no unusual physical condition 
which attracted McLaughlin’s notice, and had seemed 
normal in all respects (Tr. 13-16). His motion 
for judgment of acquittal having been denied, appellant 
called Dr. William Schwartz, a staff psychiatrist at St. 
Elizabeths Hospital, in support of his insanity defense, 
which was based on a claim of amnesia which allegedly 
continued from before the theft until after his arrest (Tr. 
17, 20, 24, 27, 30-35, 39-40, 45-46, 54-55, 61-64, 71). Ap- 
pellant himself took the stand to claim a history of epi- 
lepsy and intermittent amnesia and denied any recollec- 
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tion of the same relevant period (Tr. 78, 81, 83-84, 93- 
94). In rebuttal the government called Dr. David J. 
Owen, clinical director of the maximum security unit and 
psychiatrist on the St. Elizabeths Hospital staff, who had 
found no mental disease or defect. (Tr. 108, 112-15, 122- 
123). 


STATUTES AND RULE INVOLVED 
Title 18, United States Code, Section 2312, provides: 


Whoever transports in interstate or foreign com- 
merce a motor vehicle or aircraft, knowing the same 
to have been stolen, shall be fined not more than 
$5,000 or imprisoned not more than five years, or 
both, 


Title 22, District of Columbia Code, Section 2204, pro- 
vides: 


Any person who, without the consent of the owner, 
shall take, use, operate, or remove, or cause to be 
taken, used, operated, or removed from a garage, 
stable, or other building, or from any place or local- 
ity on a public or private highway, park, parkway, 
street, lot, field, inclosure, or space, an automobile or 
motor vehicle, and operate or drive or cause the same 
to be operated or driven for his own profit, use, or 
purpose shall be punished by a fine not exceeding one 
thousand dollars or imprisonment not exceeding five 
years, or both such fine and imprisonment. 


Rule 30, Federal Rules of Criminal Procedure, provides 
in pertinent part: 


No party may assign as error any portion of the 
charge or omission therefrom unless he objects there- 
to before the jury retires to consider its verdict, stat- 
ing distinctly the matter to which he objects and the 
grounds of his objection. 
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SUMMARY OF ARGUMENT AND ARGUMENT 


I. The inference of guilt which may be drawn from 
possession of a recently stolen automobile is not pre- 
cluded by the lapse of six months between theft and 
possession. 

(Tr. 10, 11, 17, 74, 85-87, 125-26) 


The points appellant raises on this appeal were not 
raised at trial. At the threshhold, therefore, he must 
overcome this Court’s established disinclination to notice 
such alleged errors for the first time on appeal. See Har- 

is v. United States, 112 U.S. App. D.C. 100, 299 F.2d 
931 (1962). In addition, appellant was assisted by coun- 
sel and elected to defend on the grounds of insanity sup- 
ported by a claim that he suffered from amnesia through- 
out the relevant period from before the theft until after 
his arrest (Tr. 17, 125-126). This Court’s reluctance to 
second guess defense counsel who have made such tactical 
decisions poses an additional initial barrier to appellant’s 
contentions in this appeal. See Bolden v. United States, 
105 U.S. App. D.C. 259, 266 F.2d 460 (1959); Mitchell 
v. United States, 104 U.S. App. D.C. 57, 259 F.2d 787, 
cert. denied, 358 U.S. 850 (1958). 

But even the merits of appellant’s claims are unimpres- 
sive. It is settled that proof of possession of a recently 
stolen automobile supports the inference of guilt both 
as to charges of interstate transportation of a stolen 
vehicle and unauthorized use of a motor vehicle. See 

om ¢.g., Smith v. United States, 118 U.S. App. D.C. 235, 236 
\ nl, 385 F.2d 270, 271 n.1 (1964). The rule which per- 
mits this inference of guilt for obvious reasons has never 
been hemmed in by rigid time limits. “The term ‘recently’ 
is a relevant [sic., relative?] term which cannot be rigid- 
ly defined in months, weeks or days. Whether property 
may be considered ‘recently’ stolen depends on the nature 
of the property and all of the facts and circumstances 
shown by the evidence,” United States v. Baxa, 340 F.2 
259, 261 (7th Cir.), vacated-on other grounds, 381 U.Sé 
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353 (1965) ; Christensen v. United States, 104 U.S. App. 
D.C. 35, 36, 259 F.2d 192, 193 (1958), approving Boehm 
v. United States, 271 F. 454 (2d Cir. 1921). Lapses 
of time approximating and exceeding the six month pe- 
riod involved in the instant case have been held to sup- 
port the inference of guilt, even when the stolen articles” . 
could be more easily transferred and disposed of and less . 5 fiom 
easily identified than an automobile. See Cason v. State ie 
230 Md. 356, 187 A.2d 103 (1968) (radio, over 4 mosf; ag 
State v. Brightman, supra (suit with name tape, over 5 
mos.) ; People v. Nixon, supra (chain saw, 3 mos., but 
citing and approving cases with time lapses up to 11 
mos.) ; State v. Oliver, supra (clothes, 3 mos.) ; see also 
United States v. Rocco, 99 F. Supp. 746, 749 (W.D. Pa. 
1951), opinion adopted, 193 F.2d 1008 (8d Cir.), cert. de- 
nied, 343 U.S. 927 (1952) (securities, four years not con- 
sidered excessive by trial judge on reconsideration). 
Thus, in the instant case where appellant made no at- 
tempt whatever to explain his possession of the stolen ve- 
hicle, the decision to draw the inference of guilt or not 
was properly submitted to the jury. Christensen v. 
United States, supra. It defies credulity that a reason- 
able man might innocently come into possession of a 
stolen automobile in the United States, where automobiles 
are common and the regulations regarding their use and 
transfer familiar and extensive, without having some ex- 
planation consistent with innocence. And in the instant, 
the inference of guilt from appellant’s unexplained pos- 
session of the stolen car was virtually inescapable, since 
the car bore the North Carolina plates of another car, not 
its original plates, and appellant besides being peripatetic, 
gave a permanent address in North Carolina (Tr. 10, 11, vel 


t 
1To the same effect see e.g., State v. Oliver, 355 Mo. 173, 195 ) 
S.W.2d 484, 485 (1946) ; Commonwealth v. Dock, 146 Pa. Super. 167 sl" Ax 

19, 21 A.2d 429, 430 (1941) ; People v. Nixon, 414 Ill. 125, 130, 111 ad 6 
N.E.2d 116, 118-19 (1953) ; State v. Brightman, 252 Ia. 1278, 1284, ) 
110 N.W.2d 315, 318 (1961) ; 52 C.J.S. Larceny § 106, p. 927 (1947). (31 bf 
But see, e.g., Giardano v. United States, 189 F.2d 198 (9th Cir. 
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74, 85-87). Thus the inference surely should not have 
been precluded as a matter of law. 


Il. The trial court adequately instructed the jury in the 
approved manner with respect to the inference it might 
draw from appellant’s possession of the automobile 
stolen six months before. 


(Tr. 105-7, 186, 189-40, 147-48) 


The trial judge instructed the jury precisely in the 
manner approved in this jurisdiction that it might infer 
guilt from appellant’s possession of the recently stolen 
automobile? See Bray v. United States, 118 U.S. App. 


2On the first count, interstate transportation of a stolen vehicle, 
the trial judge instructed the jury as follows: 


If you find that this defendant was in possession of the auto- 
mobile, the property of Ernest L. Redeye, and [1] that the 
automobile had been re ,.and it had been stolen in 
Virginia, and you further find it to be in the District of Co- 
lJumbia, and you further find that it was in fact being driven 
by this defendant, then you may, if you see fit to do so, infer 
that this defendant is guilty of the offense with which he is 
charged. Unless you find that his possession cf the vehicle 
in question and on the date in question and under the circum- 
stances states has been explained to your satisfaction. 

The court states to you [$] that you are not required to so 
infer from the facts but you may infer, unless he has ex- 
plained or the defense has explained to your satisfaction the 
possession by the defendant in the District of Columbia on the 
date in question. 

You are further instructed that [2] the longer the interval 
between the stealing and the defendant being found in posses- 
sion the weaker the inference of guilt from possession of the 
stolen automobile 


On the second cout, unauthorized use of a motor vehicle, the 
trial judge instructed the jury as follows: 


Now, you are further instructed that if you find this de- 
fendant was in possession of the automobile in question in the 
District of Columbia, and [1] that the vehicle had been stolen 
recently, and if you further find that it was in fact being op- 
erated or was possessed by this defendant, then you may infer 
that the defendant is guilty of the offense charged in Count 2, 
unless you find that his possession of the vehicle on the date 
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D.C. 186, 189, 306 F.2d 748, 746 (1962); see McKnight 
v. United States, 114 U.S. App. D.C. 40, 309 F.2d 660 
(1960). The extent of any amplication of the charge 
rested in the discretion of the trial court. United States 
v. Bayer, 381 U.S. 582 (1947). Appropriately, the court 
did add to the approved instruction the additional instruc- 
tion that the strength of the inference diminishes with 
time. Consequently, since appellant voiced no objection 
and made no relevant request for instructions on this is- 
sue at trial his complaint that the instructions were de- 
ficient is both untimely and unpersuasive (Tr. 105-7, 
147-48). An appellant, of course, may not normally 
complain of deficiencies in the trial court’s charge for the 
first time on appeal. Rule 30, Fed. R. Crim. P.; Villa- 
roman v. United States, 87 U.S. App. D.C. 240, 184 F.2d 
261 (1950). 

In giving his instructions after identifying the relevant 
inferences of guilt, the Trial judge repeated the relevant 
portions of his charge twice, once with reference to each 
charge: 1) that the car had to have been stolen recently to 
permit the relevant inference of guilt, 2) that the longer 
the interval between the stealing and the defendant being 
found in possession, the weaker the inference of guilt 
from the possession, and 3) that the inference did not 
have to be made at all.* The dependence of the inference 
upon the recency of the theft was thus made unmistakably 
clear. 


and under the circumstances in question has been explained to 
your satisfaction. 
Now the Court states to you [3] that you are not required 


to make any such inference but you may, if_the defendapt’s 
ee ee ee 
plaine ton. 

[2] Again you are further instructed that the longer the 
interval between the stealing and the defendant’s being found 
in possession the weaker the inference of guilt and possession 
of the stolen property. (Tr. 136, 139-40, bracketed numbers 
supplied with reference to n. 3, infra.) 


3 Numbers in brackets, inserted in instructions reproduced in n. 
2, supra, refer to these points. 
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The elaborate definition of “recent” which appellant 
now contends should have been included, though no doubt 
permissible, was not essential. (Appellant cites no au- 
thority to support his contention that such separate elabo- 
ration is requisite.) Actually, far from prejudicing ap- 
pellant, the failure to spell out the relatively obvious fac- 
tors other than time which affect a determination of 
whether a car theft is “recent” may have benefited appel- 
lant, because the effect of such an elaboration could only 
have been to expand the compass of the everyday mean- 
ing of the word “recent” into a substantially broader 
term of art. See, e.g., People v. Nixon, supra at 118-19. 
Thus even if appellant is right, and there was an omission 
from the instruction, the omission was obviously harm- 
less.* 


* Appellant’s unexplained possession of the recently stolen car 
may support the inference that he was the original thief. Travers 
v. United States, 118 U.S. App. D.C. 276, 335 F.2d 698 (1965). The 
jury therefore could properly infer guilt as to both the charges of 
interstate transportation of the stolen vehicle and unauthorized use 
of the vehicle from exactly the same evidence regarding the single 
transaction out of which both charges arose. Since no evidence 
was offered to support one charge that was not offered in support 
of the other, Smith v. United States, supra, is obviously inapposite. 
Nor, for the same reason, does appellee believe it necessary to rely 
upon the doctrine of Hirabayashi v. United States, $20 U.S. 81 
(1943). In the remote instance that such contingency arise, ap- 
pellee requests an opportunity to show that this particular appel- 
lant would not be prejudiced by application of the rule of Hira- 
bayashi, since the record before this Court is inadequate for resolu- 
tion of that issue. 


9 
CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davin G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
WiLLiaM H. Cou.ins, JR., 
EDWARD T, MILLER, 
Assistant United States Attorneys. 
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